Pennsylvania Law on Advertising Injury
Summary of Cases

Atlantic Mutual Insurance v. Brotech Corp., 857 F. Supp. 423 (E.D. Pa. 1994),
aff'd, 60 F.3d 813, 1995 U.S. App. LEXIS 15297 (3d Cir. May 12, 1995) (table). (No
coverage for allegations of patent infringement.)

Winner International Corporation v. Continental Casualty Company, 889
F. Supp. 809 (W.D. Pa. 1994) (No coverage was found for claims of breach of
contract, unjust enrichment, and fraud.)

I.C.D. Industries v. Federal Insurance, 879 F.Supp. 480 (E.D. Pa. 1995) (No
coverage was found for claims of patent infringement but coverage was found for
claim of unfair competition arising from alleged false advertising.)

Granite State Insurance Company v. Aamco Transmission, 57 F.3d 316 (3d
Cir. 1995) (No coverage was found for claims of unfair competition brought by
insured's customers, rather than insured's competitors.)

International Communication Materials, Inc. v. Employer's Insurance of
Wausau, 1996 WL 1044552 (W.D. Pa. 1996) (Coverage was found for claims of
trademark, trade dress infringement and false advertising but no coverage was
found for claims of patent infringement.)

Decisionone Corporation v. ITT Hartford Insurance Group, 942 F. Supp.
1038 (E.D. Pa. 1996) (Coverage was found for counterclaims asserting violation of
Lanham Act by advertisements containing alleged false designations of origin and
false or misleading factual representations.)

The Frog, Switch & Manufacturing Co. v. Travelers Insurance Company,
20 F. Supp.2d 798 (M.D. Pa. 1998) (No Coverage for allegations that an insured
misappropriated a competitor's design drawings for a product and then advertised
the product it produced using the stolen drawings, where the insured was not
alleged to have stolen the text, logo, or pictures of an advertisement.)

Electrographics International Corporation v. Federal Insurance Co., No.
98-3220, 1998 WL 646831 (E.D. Pa. Sept. 21, 1998) (Coverage was found for
violations of the Lanham Act arising from alleged false advertising.)



Discussion of Case Law

Atlantic Mutual Insurance v. Brotech Corp.,
857 F.Supp. 423 (M.D. Pa. 1994)

The issue in Brotech was whether an insurer was required provide coverage for a
lawsuit alleging patent infringement. The Court held that patent infringement was
not reasonably encompassed in the term "piracy”, "unfair competition" or
"infringement of title" for coverage as advertising injury under general liability
insurance policies. The Court elaborated by stating that piracy within the definition
of advertising injury under a general liability policy could not cover patent
infringement because piracy only applied to misappropriation or plagiarism in
elements of advertisement itself. The claim involved the product not the
advertisement of the product. The Court concluded that coverage was unavailable to

Brotech.

Patent infringement was not encompassed within the term "unfair competition"
because the unfair competition referred to a tort law not to conduct that is
prohibited by statute. Finally, the term "infringement of copyright, title or slogan”
within the definition of advertising injury excluded the claim for patent
infringement because the issue did not deal with any patent infringement. The Court
also stated that there must be a causal connection between the underlying
complaint and the insured's advertising activity even if patent infringement was
enumerated in the coverage under advertising injury.

Winner International Corporation v. Continental Casualty Company,
889 F. Supp. 809 (W.D. Pa. 1994)

This case arises out of an infringement claim over The Club. The inventor of The
Club sued the assignee of the patent for piracy and infringement of title and the
assignee sued the insurer to defend and indemnify. Winner International sought
judgment against Continental Casualty for failure to defend and indemnify it in an
underlying action. The District Court held that "claims by inventor against insured
assignee of patent for failing to pay inventor's share of profits founded in breach of
contract, unjust enrichment and fraud were not potentially within advertising injury
offense coverage of the liability policy." Winner International Corp. v. Continental
Casualty Company, 889 F.Supp. 809, (W.D. Pa. 1994). The Court defined piracy as the
wrongful taking or misappropriation of an idea or invention and defined
infringement of title as the violation of another's legal ownership. The Court
concluded that the insurer did not have to defend or indemnify because the inventor
assigned his right to the patent over to the insured and, as the insured's assignee
could not have pirated the invention.

I.C.D. Industries v. Federal Insurance, 879 F.Supp. 480 (E.D. Pa. 1995)



[.C.D brought suit against Federal Insurance for Federal's failure to cover attorney
fees and costs I.C.D incurred in defending against a patent infringement action. The
Court held that advertising injury as stated in the umbrella policy did not include
patent infringement.

[.C.D claimed that patent infringement claims fell within the term "piracy"” and
therefore fell within Federal's insurance policy. However, Federal argued that an
advertising injury couldn't arise out of a patent infringement action as a matter of
law. The Court concurred with the decision in the Brotech case, concluding that a
claim for patent infringement does not fall within the "piracy” term in the insurance
policy. Using the Brotech rationale, the Court held that "allegations of piracy in the
initial complaint are limited to infringement of the product itself and do not relate to
the advertisement of the product”. I.C.D. Industries v. Federal Insurance, 879 F. Supp.
486 (E.D. Pa. 1995).

Granite State Insurance Company v. Aamco Transmission, 57 F.3d 316 (3d
Cir. 1995)

The question the Court was presented with was whether a claim by consumers
against a defendant under the Pennsylvania Unfair Trade Practices and Consumer
Protection Laws obligates an insurance company to defend and indemnify based on
terms of an insurance policy that provides coverage for advertising injury. The
Court used the test developed by the Brotech case, where in order to trigger a duty
to defend, "the alleged incident giving rise to a duty to defend must have occurred in
the course of the insured's advertising activity and the incident must be conduct
covered in the insurance policy." Granite State Insurance Company v. Aamco
Transmission, 1994 WL 517895 at 2 (E.D. Pa. 1994). The Court followed the decision
in the Brotech case in defining whether unfair competition is within the advertising
injury clause. The Court reasoned that because unfair competition referred to
common law tort claims and does not include claims based on state or federal
statute. The Court determined that the insurance company did not have to defend or
indemnify. The Third Circuit Court affirmed the decision, however used a different
reasoning. The Court stated that "the definition of advertising injury lends support
to our conclusion that the word "competition" as used in "unfair competition" limits
coverage to claims by competitors of the insured." Granite State Insurance Company
v. Aamco Transmission, 57 F.3d 320 (3d Cir. 1995).

International Communication Materials, Inc. v. Employer's Insurance of
Wausau, 1996 WL 1044552 (W.D. Pa. 1996)

ICMI filed the motion alleging breaches of insurance contracts issued by each of the
defendants. ICMI argues that Wausau and Travelers breached their contractual
obligation by failing to defend ICMI against claims brought against it by Ricoh
Company. Ricoh Company brought action against ICMI asserting trademark
infringement, unfair competition, and patent infringement. Wausau argued that



Ricoh's trademark, trade dress and false advertising claims are not within the
advertising injury coverage under their policy with ICMI. The Court concluded that a
genuine issue of material exists as to whether ICMI committed an "advertising
injury" covered by the policies. Travelers argued that there is no "advertising injury"
coverage for Ricoh's patent infringement claims because patent infringement was
not enumerated as an advertising injury. They also claimed that none of the offenses
listed could be reasonably read to encompass patent infringement. ICMI did not
contest that the Travelers' policy did not cover patent infringement.

The Court held that Travelers had no duty to indemnify ICMI for the portion of the
settlement that is attributable to Ricoh's patent infringement claims. Wausau's
policies contained patent infringement as an advertising injury. However, Wausau
argued that no advertising injury coverage existed for Ricoh's patent infringement
claims because an injury arising out of patent infringement is not committed "in the
course of advertising" as required by the policy. Wausau also claimed that there
must be a causal connection between the alleged advertising injury and the
insured's advertising activities. The Court pointed out that none of the cases cited by
Wausau enumerated patent infringement in the policy. The Court rejected Wausau
argument by reasoning that a causal connection between the insured advertising
activities and the enumerated offenses would annul the provision that enumerates
the patent infringement as an advertising injury. The Court held that in order to give
effect to the entire contract Wausau's argument had to be rejected. The Court also
held that ICMI had a reasonable expectation that the policies would cover patent
infringement as an advertising injury. A genuine issue of material fact existed as to
whether Ricoh's patent infringement claims fell within Wausau's policies.

The "misappropriation of advertising ideas or...style of doing business" would
encompass a claim of unfair competition and a genuine issue of material fact exists
as to Ricoh's unfair competition claim constitutes an advertising injury. The Court
denied Wausau's motion for summary judgment and Travelers motion for summary
judgment was denied except for the portion of the settlement that represents
Ricoh's patent claims.

ICMI was found to bear the burden of apportioning the settlement payment between
covered and noncovered damages. The burden to apportion between covered and
noncovered damages fall upon the insured.

Decisionone Corporation v. ITT Hartford Insurance Group, 942 F. Supp.
1038 (E.D. Pa. 1996)

Decisionone Corp. successor in interest to Bell Atlantic brought action against
Hartford Insurance Group to recover costs of defending itself against claims by
Decisionone's customer STK allegedly arising out of Decisionone's false
comparisons of itself with STK. The Court held that the claims brought by STK about
Decisionone's false promotion or advertisement of STK's maintenance of its library



equipment were potentially within the advertising injury coverage of the policy and
so the Hartford had a duty to defend. Under Pennsylvania law, if a single claim in a
multi-claim lawsuit has potential for coverage, the insurer must defend all claims
until it is obvious that no possibility of recovery exists as to claims within the policy
provisions. Hartford argued that the violations of were not committed in the course
of advertising but arose out of copyright infringement. The Court however, held that
the Lanham Act claims fall potentially within the policy coverage and that Hartford
has a duty to defend.

The Frog, Switch & Manufacturing Co. v. Travelers Insurance Company,
20 F. Supp.2d 798 (M.D. Pa. 1998)

Frog sued its insurance company for breach of contract and bad faith after it denied
coverage for a competitor's claim that Frog misappropriated design drawings and
advertised the product produced from the drawings. The Court held that the
policies' advertising injury coverage did not apply. To be covered the "injury must
have been committed in the course of advertising the insured's goods, products, or
services; the injury must have arose out of the offenses listed in the advertising
injury definition; the injury must have been caused by the offense committed in the
course of advertising and the offense must have been committed during the policy
period." See Id. at 801. Using this test the Court concluded that the Frog's claims
were not covered by the policy.

Electrographics International Corporation v. Federal Insurance Co., No.
98-3220, 1998 WL 646831 (E.D. Pa. Sept. 21, 1998)

Coverage was found for violations of the Lanham Act arising from alleged false
advertising.



